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Trademark Trial and Appeal Board

In re Hunter Fan Conpany

Serial No. 78195616

Val eri e Wl sh Johnson of Baker, Donel son, Bearnman, Cal dwel |
& Berkowitz, P.C. for Hunter Fan Conpany.

Tonja M Gaskins, Trademark Exam ning Attorney, Law Ofice
112 (Janice O Lear, Managi ng Attorney).

Before Walters, Rogers and Kuhl ke, Adm nistrative Trademark
Judges.

Opi ni on by Kuhl ke, Adm nistrative Trademark Judge:
Hunt er Fan Conpany has filed an application to

regi ster ERGONOM C (in standard character form on the

Princi pal Register for “ceiling fans” in International

dass 11.1

! Application Serial No. 78195616, filed December 18, 2002. The
application was originally filed based on use in commerce under
Section 1(a) of the Trademark Act, but was |later anended to seek
registration on the basis of a bona fide intent to use the nark
in commerce under Section 1(b) of the Trademark Act. 15 U.S.C
81051. Under Tradenmark Rule 2.35 applicants nmay add or
substitute a basis.
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The exam ning attorney refused registration under
Section 2(e)(1) of the Trademark Act, 15 U S.C
81052(e) (1), on the ground that applicant’s mark is nerely
descriptive of its goods.

When the refusal was nmade final, applicant appeal ed
and requested reconsideration of the final decision. On
February 22, 2005, the exam ning attorney denied the
request for reconsideration and the appeal was resuned.

Bri efs have been filed, but applicant did not request an
oral hearing. W affirmthe refusal to register.

“Amark is nerely descriptive if it ‘consist[s] nerely
of words descriptive of the qualities, ingredients or
characteristics of’ the goods or services related to the
mark.” In re Oppedahl & Larson LLP, 373 F.3d 1171, 71
UsP@2d 1370, 1371 (Fed. Cr. 2004), quoting, Estate of P.D
Beckwith, Inc. v. Comm ssioner, 252 U.S. 538, 543 (1920).
See also In re MBNA Anerica Bank N. A, 340 F.3d 1328, 67
UsPQ2d 1778, 1780 (Fed. Cir. 2003). The test for
determ ning whether a mark is nerely descriptive is whether
it imrediately conveys information concerning a significant
quality, characteristic, function, ingredient, attribute or
feature of the product or service in connection with which
it is used, or intended to be used. 1In re Engineering

Systens Corp., 2 USPQ@d 1075 (TTAB 1986); In re Bright-
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Crest, Ltd., 204 USPQ 591 (TTAB 1979). It is not

necessary, in order to find a mark nerely descriptive, that
the mark describe each feature of the goods or services,
only that it describe a single significant ingredient,
quality, characteristic, function, feature, purpose or use
of the goods. 1In re Gyulay, 820 F.2d 1216, 3 USPQ@d 1009
(Fed. Cir. 1987). Further, it is well-established that the
determ nation of nere descriptiveness nust be nmade not in
the abstract or on the basis of guesswork, but in relation
to the goods or services for which registration is sought,
the context in which the mark is used, and the inpact that
it islikely to nmake on the average purchaser of such goods
or services. In re Abcor Dev. Corp., 588 F.2d 811, 200
USPQ 215, 218 (CCPA 1978).

The exam ning attorney contends that the proposed mark
ERGONOM C is nerely descriptive of a significant feature of
t he goods, specifically that the goods feature an
“ergonom c design.” Br. p. 5. In support of this
argunent, the examning attorney submtted printouts of the
foll owi ng excerpts fromthird-party websites where the term
“ergonom c” was used to describe a third-party’s or
applicant’s ceiling fans.

Setting a new style standard, the eMtion

conbi nes form function, and i nnovati on. Its
friendly ergonom c design featuring a highly
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pol i shed surface, sem -transparent col ored
housi ng and matching blade tip accents will add a
distinct flavor to nost environnents.

www. farreys. confceiling_fans/ m nka_aire/enotion_
fan. htm .

A ceiling fan with a whinsical ergonom c design
Housing in white and sem -transparent graphite
finish and 5 white blades with matching graphite
tips.

www. | i ght i ngst or eusa. com shopsite_
sc/store/ ht M / pagel.

Hunt er Ergonom c Ceiling Fan

Get renote control convenience with this

contenporary ergonom cal ly desi gned fan.

www. j ungl ebl ur bs. com over st ock/ Hunt er - Er gonom c-

908530. shtml .

Hunt er

56 In. Brushed Ni ckel Ergonomc Ceiling Fan with

Remote Control and Light Kit.

www. honmedepot . com

In arguing that its proposed mark is not descriptive,
applicant contends that the dictionary definitions of the
word “ergonom c” support a finding that the term while
possi bly descriptive for goods such as conputer keyboards,
is not descriptive of devices, including ceiling fans, that
do not directly interact wwth a human user in a manner that
reduces operator fatigue or disconfort. Several dictionary
definitions of the words ergonom cs and ergonom c were nade
of record and a representative sanple is set forth bel ow.

Ergonom cs: The science concerned with designing

safe and confortabl e machines for humans. For

exanpl e, one branch of ergonom cs deals with

designing furniture that avoids causi ng backaches
and nuscle cranps. In the conputer field,
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ergonom cs plays an inportant role in the design
of nonitors and keyboards.
http://ww. pcwebopaedi a. com

Ergonom cs: The engi neering science concerned
with the physical and psychol ogical relationship
bet ween machi nes and t he peopl e who use them
The ergononici st takes an enpirical approach to
the study of human-nmachi ne interactions. The
objective is to inprove the efficiency of
operation by taking into account a typical
person’s size, strength, speed, visual acuity,
and physi ol ogi cal stresses, such as speed of
deci si on maki ng, and demands on nenory and
perception. Applications range fromthe design
of work areas (including the office furniture,
autonobile interiors, and aircraft cockpits) to
the di sposition of switches and gauges on the
control panels of machinery to determning the
si ze, shape, and | ayout of keys on conputer
termnals and character height, color, and
clarity on video displays.
http://encycl opedi a. com

Ergonomc 1. (used with a sing. verb) The applied
sci ence of equi pnent design, as for the

wor kpl ace, intended to maxim ze productivity by
reduci ng operator fatigue and disconfort. Also
cal | ed bi ot echnol ogy, human engi neeri ng, human
factors engineering. 2. (used with a p. verb)
Design factors, as for the workplace, intended to
maxi m ze productivity by mnimzing operator
fatigue and disconfort: The ergonom cs of the
new of fice were felt to be optinal

The Anerican Heritage Dictionary of the English
Language (4'" ed. 2000).

Ergonom c: An applied science concerned with
desi gning and arrangi ng things people use so that
the people and things interact nost efficiently
and safely — called al so human engi neeri ng.
Merriam Webster Dictionary (2004).

In this case, we are persuaded that the term

“ergonom c¢” when used in connection with ceiling fans would
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i mredi ately inform potential consuners that the fans are
designed to “interact efficiently and safely” with the
user, in a way that nakes it easier to use and benefici al
to the user’s living environnent. Contrary to applicant’s
argunent, the definitions of record support this finding.
See e.g., “An applied science concerned with the
characteristics of people that need to be considered in the
desi gn of devices and systens in order that people and
things wll interact efficiently and safely.” Merriam
Webster Dictionary (2004); “The engi neering science
concerned with the physical and psychol ogical relationship
bet ween machi nes and t he people who use them”

htt p//encycl opedi a.com Mreover, the exam ning attorney’s
par aphrase, “to nake their use easier,” of the definitions
(O fice Action p. 3 (June 24, 2003)) is enconpassed by the
broad definitions of the termin this record.

We have considered applicant’s argunent that this term
can only be descriptive of a device that directly interacts
with an human user in a manner that reduces operator
fatigue or disconfort. However, we see no difference in
the | evel of interaction between the user of on and off
swi tches and gauges, and the user of a ceiling fan. A
ceiling fan is a device that people interact with by

turning it on and off. Mreover, as shown by the
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definitions, people “interact” with devices in a physical
and psychol ogi cal manner.

Certainly, the renote control, featured in the
speci nen of use, allows the user to “interact” nore
“efficiently and safely” with the ceiling fans, inasnuch as
the user may control the fan from anywhere in the roomwth
m ni mal physical effort and at a safe distance fromthe
bl ades. |Indeed, applicant’s own use of the term ERGONOM C,
i ncluded as nerely one other descriptor in a laundry I|i st
of descriptors, (56", brushed nickel, integrated |ighting,
W reless renote control) as evidenced by the specinen of
use in the application, highlights the descriptive nature
of this termused in connection with applicant’s ceiling
fans.?

Appl i cant further argues that the exanples of use of
the term “ergonom c” submtted by the exam ning attorney
“do not reflect an industry consensus and do not
denonstrate that ERGONOM C is nerely descriptive of ceiling
fans.” Request for Recon. p. 2. However, a word need not
be in common use in an industry to be descriptive, and the
mere fact that an applicant is the first to use a

descriptive termin connection with its goods, does not



Ser No. 78195616

i mbue the termwi th source-identifying significance. 1Inre
Nat i onal Shooting Sports Foundation, Inc., 219 USPQ 1018,
1020 (TTAB 1983) (the fact that the applicant nmay be the
first to use a nerely descriptive designation does not
“Justify registration if the termprojects only nerely
descriptive significance.”). Here, of course, there is

evi dence that applicant is not the only entity that uses
the term “ergonomc” to describe their fans. Wile the
limted nunber of exanples may not support a finding that
there is common use of the termin the ceiling fan

i ndustry, they are illustrative of descriptive use in
connection with sone, including applicant’s, ceiling fans.
Therefore, the applicant’s evidence, in the form of
excerpts fromthird-party websites, submtted to show that
the term“ergonomc” is not “in commobn usage as a
description of ceiling fans” (Br. p. 7), and argunent that
because this termis not commonly used in the industry
prospective “purchasers are unlikely to perceive
applicant’s ERGONOM C mark as nerely descriptive of ceiling
fans” (id.), do not serve to rebut the examning attorney’s

posi tion.

2 W note that even though applicant changed the basis from
Section 1(a) to Section 1(b), the specinen subnmitted in support
of the Section 1(a) basis still remnins part of the record.
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Finally, applicant’s argunent that the termis not
descriptive as evidenced by a third-party registration for
the mark SETTI NG THE ERGONOM C STANDARD for use with
furniture registered without a disclainer of the term
ergononic, is not persuasive.® W cannot draw any
conclusion that the termis registrable based on a single
third-party registration. Mreover, it is well settled
t hat each case nust be decided on its own facts and the
Board is not bound by prior decisions involving different
records. See In re Nett Designs, Inc., 236 F.3d 1339, 57
USPQ2d 1564, 1566 (Fed. Cr. 2001); In re Merrill Lynch,
Pierce, Fenner & Smth Inc., 828 F.2d 1567, 4 USPQ2d 1141
(Fed. Cir. 1987); In re Lean Line, Inc., 229 USPQ 781 (TTAB
1986). A mark that is nerely descriptive should not be
regi stered on the Principal Register sinply because other
such marks appear on the register. 1In re Scholastic
Testing Service, Inc., 196 USPQ 517 (TTAB 1977). In any
event, the mark in the prior registration appears to be a
unitary slogan, and an exam ning attorney has discretion to
not require a disclainmer of a descriptive termwhen it
appears in such a slogan. See TMEP §1213.05(b) (4'" ed.

2005). Wil e applicant contends the absence of a

3 Trademark El ectronic Search System (TESS) printout of
Regi stration No. 2283744.
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disclainmer in the registration is evidence the word
ergonom c is not descriptive, it is just as plausible that
the exam ning attorney did not require a disclainer because
the mark was viewed as a unitary sl ogan.

In sunmary, when applied to applicant’s goods, the
term ERGONOM C i medi atel y descri bes, w thout need for
conjecture or speculation, a significant feature or
function of applicant’s goods, nanely, ceiling fans that
are designed to operate and “interact efficiently and
safely” with the user and in a fashion that addresses the
physi cal and psychol ogi cal relationship between the goods
and t he user.

Decision: The refusal to register is affirned.
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