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Qpi nion by Hairston, Adm nistrative Trademark Judge:
Ava Enterprises, Inc. (a California corporation) has
opposed the application of Audio Boss USA, Inc. (A Florida

corporation) to register the mark shown bel ow,
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for “car power anplifiers, car speakers, car stereos, and

home theater speakers.”?

The application includes a
statenent that “The mark consists of the wordi ng AUDI O BSS
USA’” and a discl ainer of AUDI O and USA apart fromthe mark
as shown.

As grounds for opposition, opposer has alleged that

applicant’s mark, when applied to the identified goods, so

resenbl es opposer’s previously used and regi stered mark

30D

AUDIOSYSTEMS

shown bel ow,

for “autonobil e audi o conponents; nanmely AM FM stereo
receivers, cassette tape decks, conpact disc players, power
anplifiers, equalizers, electronic cross overs and

speakers, "2

as to be likely to cause confusion under Section
2(d) of the Trademark Act.

Applicant, in its answer, denied the salient
al l egations of the notice of opposition. Briefs have been

filed, but no oral hearing was requested.

! Application Serial No. 76107708, filed August 11, 2000, based
upon an allegation of a bona fide intention to use the mark in
commerce in connection with the identified goods.

2 Registration No. 1,730,794 issued Novenmber 10, 1992; renewed.
The registration includes a disclainer of AUDI O SYSTEMS apart
fromthe mark as shown.
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THE RECORD

The record consists of the pleadings; the file of the
i nvol ved application; the testinony depositions (wth
exhi bits) of opposer’s president Soheil Rabbani,
mar ket researcher Howard Maryl ander, and applicant’s
presi dent Bassem Nassar. Al so, opposer submtted a notice
of reliance on a status and title copy of opposer’s pl eaded
regi stration, applicant’s responses to opposer’s
interrogatories and requests for adm ssions, and portions of
t he di scovery deposition of Bassem Nassar.

THE PARTI ES

The record shows that opposer, Ava Enterprises, Inc.,
comenced busi ness operations in 1989 and has conti nuously
used the mark BOSS AUDI O SYSTEMS and design in connection
W th autonobile audi o products since that tinme. Opposer
di stributes autonobile audio products in the United States
and abroad. Qpposer’s products are sold at retailers who
deal in autonobile audio products and the ultinmate custoners
of opposer’s products are primarily nmal es age 16-24.

Opposer spends over one mllion dollars annually
advertising and pronoting its autonobile audi o products.
Opposer advertises its products in the consuner magazi ne
“Car Audio and El ectronics” and the trade nmagazi ne
“Installation News.” Al so, opposer advertises by way of car

pronotions, point-of-purchase material, and distribution of
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an annual product catal og. Qpposer pronotes its products at
trade shows and attends many such shows each year.

In terns of opposer’s sales, they have increased each
year since 1989, and now total over $50 mllion annually.

Applicant, Audio Boss USA, Inc.,% is in the business of
i nporting and exporting car and hone audi o equi pnent.
According to applicant’s president, M. Nassar, as of the
date of his testinony (June 2004), applicant had been
engaged in this business for approximately 15 years. As to
how the mark was selected, M. Nassar testified that he
began with the phrase “Best Sound Systeni which he
considered too long;” shortened this to “BSS;” and added
“AUDI O and “USA.” He testified that the circul ar design
around the letter “B” in “BSS” is sinply an arbitrary
design. Applicant intends to sell its products under the
i nvol ved mark to whol esalers in the United States and to
export the products abroad.
PRI ORI TY

Priority is not in issue because opposer’s pl eaded
registration for BOSS AUDI O SYSTEMS and desi gn has been made

of record. King Candy Co., Inc. v. Eunice King s Kitchen,

3 Al'though applicant states in its brief that it has changed its
nane to Audi o BSS USA, Inc., no evidence of a change of nanme was
provided and there is no record of a name change recorded with

t he Assignnent Branch of the USPTO. Thus, applicant’s nanme wl|
remai n Audi o Boss USA, Inc. See TBMP § 502.01 (2d ed. rev.
2004) .
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Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA 1974). Nbreover

the record shows that opposer has used its mark on

aut onobi | e audi o products since prior to the August 11, 2000
filing date of applicant’s intent-to-use application.

LI KELI HOOD OF CONFUSI ON

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set forth
inlnre E 1. duPont de Nemours & Co., 476 F.2d 1357, 177
USPQ 563 (CCPA 1973). See also, Inre Majestic Distilling
Company, Inc., 315 F.3d 1311, 65 USPQ2d 1201
(Fed. Cr. 2003). 1In any likelihood of confusion analysis,
two key considerations are the simlarities between the
marks and the simlarities between the goods and/or
services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also, In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USPQd 1531
(Fed. Cr. 1997).

The Goods

Turning first to the respective goods of the parties,
we note that applicant does not dispute that the car power
anplifiers, speakers and stereos identified inits
application are legally identical and otherw se cl osely
related to the autonobile AMFM stereo receivers, cassette

t ape decks, conpact disc players, power anplifiers,



Qpposition No. 91125266

equal i zers, electronic cross overs and speakers identified
i n opposer’s registration. Such goods would be sold in the
sane channels of trade, e.g., mass nerchandi sers, electronic
stores, and stores which specialize in the sales and
installation of autonobile sound systens, to the sane
consuners. Further, these types of goods would be purchased
by ordinary consuners who woul d not necessarily be expected
to exercise a high degree of care in purchasing these
products. Although applicant contends that the purchasers
of autonobil e audi o equi pnent are sophisticated, applicant
of fered no evidence fromwhich we nmay concl ude that
purchasers of such equi pnent are necessarily sophisticat ed.
The Marks

Turning next to a consideration of the marks, we begin
our analysis of whether confusion is likely by keeping in
mnd two propositions set forth by our primary revi ew ng
court, the Court of Appeals for the Federal Crcuit. First,
“when marks woul d appear on virtually identical goods or
services, the degree of simlarity necessary to support a
conclusion of likely confusion declines.” Century 21 Real
Estate Corp. v. Century Life of Anerica, 970 F.2d 874, 23
USPQ2d 1698, 1700 (Fed. Cir. 1992). Second, in articulating
reasons for reaching a conclusion on the issue of |ikelihood
of confusion, there is nothing inproper in stating that, for

rati onal reasons, nore or |ess weight has been given to a
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particul ar feature of a mark provided the ultinmate
conclusion rests on consideration of the marks in their
entireties.” In re National Data Corp., 753 F.2d 1056, 224
USPQ 749, 751 (Fed. Cir. 1985).

Furthernore, the test is not whether the marks can be
di sti ngui shed when subjected to a side-by-side conparison,
but rather whether the marks are sufficiently simlar in
terms of their commercial inpression that confusion as to
the source of the goods and/or services offered under the
respective marks is likely to result. The focus is on the
recol l ection of the average purchaser, who nornally retains
a general rather than a specific inpression of tradenmarks.
See Spoons Restaurants Inc. v. Mrrison Inc., 23 USOQRd 1735
(TTAB 1991), affirmed in unpublished opinion, Appeal No. 92-
1086 (Fed. G r. June 5, 1992).

As to opposer’s mark, opposer has disclai ned excl usive
rights to use the words AUDI O SYSTEMS. These words are
clearly descriptive/generic of opposer’s autonobile audio
conponents. Thus, it is the word BOSS that is the dom nant
portion of opposer’s mark. Moreover, the word BGSS in
opposer’s mark is nmuch nore prom nently displayed, thereby
reinforcing the dom nance of this portion of the mark.

As to applicant’s mark, the letter designation BSS is
the dom nant portion of the mark. Applicant has discl ai ned

exclusive rights to use the terns AUDI O and USA. The word
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AUDIO is clearly descriptive/generic for applicant’s car
power anplifiers, car speakers, car stereos, and hone

t heater speakers, and USA is clearly a geographically
descriptive term

In terns of sound, we find that opposer’s mark BOSS
AUDI O SYSTEMS and design and applicant’s nmark AUDI O BSS USA
and design are sonewhat different particularly because the
dom nant portions BOSS and BSS do not sound alike. Al so,
internms of connotation, the respective marks are dissimlar
in that opposer’s mark BOSS AUDI O SYSTEMS and desi gn
suggests autonobil e audio equipnent that is “top-of-the
line,”* whereas applicant’s mark AUDI O BSS USA and design
has no particular nmeaning. Thus, in terns of sound and
connot ation/ neaning, we find that the marks are nore
dissimlar than simlar.

However, in terns of appearance and commerci al
inpression, we find that the marks are highly simlar. Both
mar ks i nclude the word AUDI O and the dom nant portions of
the respective marks, BOSS and BSS, differ by only a single
letter. Moreover, BOSS and BSS are depicted in virtually
the sanme distinctive font. |In particular, the “B' s” | ooks
i ke the nunber “3”, and the top curve of the “S s” is not

shown. Also, although applicant’s president testified that

“In this regard, we judicially notice that The American Heritage
Dictionary of the English Language (4'" ed. 2000) at 214 defines
“boss” as, inter alia, “Slang — First-rate, topnotch.”
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the circular design enconpassing the “B” in BSS is
arbitrary, it is not unlike the letter “O” In order for a
I'i kel i hood of confusion to exist, two marks need not be
simlar in sound, appearance, connotation, and conmerci al
inpression. Rather, simlarity in either respect al one may
be sufficient to support a finding of |ikelihood of
confusion. KrimCo Corp. v. Coca-Cola Co., 390 F.2d 728,
156 USPQ 523 (CCPA 1968). W find, therefore, that when the
mar ks are considered in their entireties, they are simlar

i n appearance and comrercial inpression. The termUSA in
applicant’s mark and SYSTEMS in opposer’s mark are not
sufficient to distinguish the marks in terns of appearance
and commerci al i npression.

Fanme of The Prior WMark

Wth respect to the duPont factor of the fanme of the
prior mark in ternms of sales, advertising and | ength of use,
opposer contends in its brief that its mark shoul d be
considered a strong and fanous mark in the field and
therefore entitled to a broad scope of protection. Wile
t he evidence of record is insufficient to establish that
opposer’s BOSS AUDI O SYSTEMS and design mark is fanmous, we
nevert hel ess concur with opposer that its sales and
advertising figures, its pronotional materials and its many
years of continuous use establish that it is a strong mark

in the field.
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Qpposer’s Survey

In support of its claimof |ikelihood of confusion,
opposer introduced the results of a survey conducted under
t he supervi sion of Howard Maryl ander, an independent narket
researcher. The survey was designed “to determ ne whet her
there was a |ikelihood of confusion between the stylized
appearance of a federally registered trademark, ‘Boss Audio
Systens’ used on autonobil e audi o conponents, nanely AM FM
stereo receivers cassette tape decks, conpact disk players,
power anplifiers, equalizers, electronic cross overs, and
speakers and a proposed stylized appearance of a nmark,
“Audi 0 Boss USA,’ for use on car power anplifiers, car
speakers, car stereos, and hone theater
speakers.” (Survey Results, p. 3).° The survey was
conducted in eight shopping malls | ocated in geographically
di spersed cities in the United States. A total of 200
respondents, all male and between the ages of 16 and 29
participated in the survey. After sone prelimnary
gquestions, the respondents were told that they were going to
vi ew t he nanes of brands of car and truck audi o equi pnent

and el ectronics. The respondents were told to | ook at the

> W note that throughout the survey results and M. Maryl ander’s
testinony, applicant’s mark is characterized as AUDI O BOSS USA
rather than AUDI O BSS USA. M. Marylander testified that the
“[interviewers] never pronounced the nanes. So whether the nane
was call ed Audi o Boss USA or Audi o BSS USA was not rel evant for
the survey. W based the findings entirely on the stylized
appearance.” (Maryl ander deposition, p. 37).

10



Qpposition No. 91125266

brand nanmes as if they were shopping for audi o equi pnent and
el ectronics or | ooking at an advertisenent. The respondents
were shown two cards, one at a tine. A test group of 100
respondents were shown a card with opposer’s mark BOSS AUDI O
SYSTEMS and design and it was renoved fromview. These sane
respondents were shown a card with applicant’s mark AUDI O
BSS USA and design and it was renoved fromview. The order
of showi ng the cards was reversed so that approxinmately half
of the respondents saw the card with opposer’s mark first
and approximately half saw the card with applicant’s mark
first. A control group of 100 respondents were shown a card
Wi th opposer’s mark and it was renoved fromview. These
sane respondents were shown a card with the mark KENWOODP
and it was renoved fromview. Again, the order of show ng
the cards was reversed so that approximately half of the
respondents saw the card with opposer’s mark first and
approximately half saw the card with the mark KENWOCD first.
After the two cards had been taken away, the respondents in
both the test group and the control group were asked the
foll ow ng questi on:

Do you think that the brand nane you saw first and

the brand nanme you saw second cone fromthe sane
conpany, different conpanies, or are you not sure?

® According to M. Marylander, this mark was chosen because
KENWOOD is an existing brand in the nobile audi o equi pnment and
el ectronics field.

11
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The respondents who answered “[t] hey conme fromdifferent
conpani es” or “[d]on’t know not sure” were then asked:

Whi ch of these statenents best describes your

opi ni on about the conpany that makes the brand of

audi o equi pnent and el ectronics that you saw first

and the conpany that nakes the brand of audio

equi pnent and el ectronics that you saw second?

- The conpani es are connected or associ ated
- The conpani es are not connected or associ at ed
-You are not sure
To probe for clarity, all respondents were asked “Wy do you
feel that way.”

A review of the survey results shows that 45% of the
respondents who saw opposer’s and applicant’s nmarks thought
that they conme fromthe sane conpany conpared to only 5%in
the control group who were exposed to opposer’s mark and the
KENWOOD mark. Further, a total of 57% of the respondents
exposed to opposer’s and applicant’s marks thought they cone
fromthe sane conpany or that the conpanies that nmake the
brands are connected or associated, conpared to only 12%in
the control group that were exposed to opposer’s mark and
the KENNOOD mark. I n addition, anong those respondents who
t hought that opposer’s and applicant’s marks cone fromthe
sane conpany or from conpani es that are connected or
associated, the large majority (82% attributed it to the
simlarity in appearance of the marks. Specifically, 30%

said the “B s/S s are the sane”, 23%said, “both say

Boss/ Boss Audi 0”, 11% said the “marks have sane | ogos”, 9%

12



Qpposition No. 91125266

said the “designs look simlar”, and 9% said, “font style is
simlar”. This is in sharp contrast to the reasons given by
the smal|l percentage of respondents who thought opposer’s
mark and the KENWOOD mark cone fromthe sanme conpany or from
conpani es that are connected or associated. For exanpl e,
25% sai d, “both marks are for car entertai nment/audio,” 25%
said “everything is associ ated/ connected today,” 33% said,
“conpani es have the sane products,” and 8% said they *had
heard the marks are fromthe sane conpany.”

Appl i cant has raised no objections to the survey
procedures, and while we recogni ze that no survey is
perfect, we find that the 57%result here is strongly
probative of a likelihood of confusion. See J & J Snack
Foods Corp. v. MDonald s Corp., 932 F.2d 1460, 18 USPQd
1889 (Fed. Cir. 1991) [A consuner survey in which 30% of the
respondents were confused supports a finding of |ikely

confusion]. See also 3 J. T. MCarthy, Trademarks and

Unfair Conpetition §32.54 (4'" ed. 205), listing decisions

wher e percentages nuch | ower than 57% supported a findi ng of
l'i kelihood of confusion. Also, in the survey before us, it
is particularly telling that the majority of the reasons
given for confusion related to the simlarity in the

appear ance of opposer’s and applicant’s marks. Wile the

13



Qpposition No. 91125266

survey i s not necessary to reach a conclusion that there is
a likelihood of confusion, it is strong confirmation of this
concl usi on.’

Applicant’s Intent

Finally, opposer argues in its brief that applicant
adopted its mark in an attenpt to trade off opposer’s good
will. Opposer maintains that it filed an infringenent
action in Paraguay agai nst a conpany nanmed PAC Tradi ng, of
whi ch applicant’s president M. Nassar is an officer. PAC
Tradi ng was using the identical mark sought to be registered
herein, nanely, AUDI O BSS USA and design. Opposer and PAC
Trading entered into an agreenent whereby PAC Tradi ng agreed
to cease use of the mark in Paraguay. As a result of the
proceedi ngs in Paraguay, it is opposer’s contention that
applicant was fully aware of the confusing simlarity of the
respective marks.

Applicant, on the other hand, argues that it adopted
its mark in good faith, and that what transpired in the
proceedings in Paraguay is irrelevant to applicant’s right

to register the involved mark in the United States.

" As noted, applicant did not contest the probative val ue of the
survey. Nonethel ess, we observe that the KENWOOD mark used in
the control group is clearly very different from opposer’s BGCSS
AUDI O SYSTEMS and design mark. Perhaps a mark sonewhat nore
simlar to opposer’s mark could have been used in the contro
group. However, this had no effect on the 57% result in the test
group and the specific reasons given by the respondents in the
test group for finding that opposer’'s and applicant’s mark are
simlar.

14
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While there is no question that M. Nassar knew of
opposer’s mark, nere know edge thereof does not establish
t hat applicant adopted its mark in bad faith.® In saying
this, however, applicant’s adoption of a mark which includes
a unique font essentially identical to that used by opposer
certainly raises an eyebrow.

In any event, a newconer has both the opportunity and
the obligation to avoid confusion. Consequently, a party
whi ch knowi ngly adopts a mark simlar to one used by anot her
for the sanme or closely rel ated goods does so at its own
peril; all doubt on the issue of |ikelihood of confusion
must be resol ved agai nst the newconer. See TBC Corp. V.

Hol sa Inc., 126 F.3d 1470, 44 USPQ2d 1315 (Fed. Cir. 1997);
and In re Hyper Shoppes (Ghio), Inc., 837 F.2d 463, 6 USPQRd
1025 (Fed. Cir. 1988.

Thus, when all the relevant duPont factors are
considered, including the identity of the goods, trade
channel s and purchasers, |ack of sophistication of the

purchasers, and the marks’ simlarity in appearance and

8 pposer did not establish by a preponderance of the evidence
that applicant’s intent involved bad faith. Acconpanying M.
Nassar’s deposition is a copy of the agreenent between opposer
and PAC Trading in Spanish, but no translation has been provided.
Thus, we are unable to determne if M. Nassar (and by extension
applicant) expressly agreed therein that the involved marks are
confusingly simlar.

15
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commerci al inpressions, we conclude that confusion is
likely. The results of the survey corroborate that
concl usi on.

Deci sion: The opposition is sustained.
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